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Paycheck Protection Program 

Safeguarding Loan Forgiveness 

 

Updated June 4, 2020 

 

Clients fortunate enough to have received Paycheck Protection Program (“PPP”) loans are now 

responsible for ensuring proceeds are expended in a manner that satisfies PPP’s loan and Loan 

forgiveness (“LF”) requirements.  Failure to closely follow such requirements risks forfeiture of 

the loan and Loan forgiveness.  If you have any questions regarding LF loan administration, please 

call any time at 201-562-1002.  Before proceeding with program specifics, keep two things in 

mind:  

 

First, do not be disarmed by the hype that the PPP provides grants to small businesses to help 

keep their employees on the payroll.  Although generally true, casual compliance with PPP 

requirements is ill advised.   Federal agencies are well versed in the administration of complex 

programs for the dissemination of limited public funds.  They recognize the allure of free money, 

and as such, they are suspect and meticulous in ensuring recipients strictly comply with program 

parameters.  

 

Second, the money in your hand is not a grant.  If you use PPP funds for unauthorized purposes, 

SBA will direct you to repay those amounts.  If you knowingly use the funds for unauthorized 

purposes you risk a fraud investigation.  This is true for sole proprietors, partners, limited liability 

company members, and corporate shareholders alike. 

 

Loan Eligibility.  Ensure compliance with the following program parameters to avoid the 

immediate repayment of the loan and an investigation for fraud. Specifically, the loan proceeds 

which you have received can only be used for 

1. Eligible Costs (as set forth in Appendix A), 60%1 of which must be attributable to Payroll 

Costs (as defined in Appendix A); 

2. That have been incurred during the period of February 15, 2020 and six-months from 

receipt of funds (no later than December 31, 2020).2 

 

PPP funds disbursed consistent with the above are eligible for treatment as a loan for a term of 

53 years at an annual interest rate of 1%, with no payments of principal or interest due within the 

first 6 months of the loan.  Eligibility for LF is slightly different from the above.  

 

                                                           
1 Updated June 4, 2020, H.R. 7010 Paycheck Protection Program Flexibility Act (hereafter, “Flexibility Act”). 
2 Updated June 4, 2020, via the Flexibility Act.  
3 Updated June 4, 2020.  The loan term is a minimum of 5 years as per the Flexibility Act. Treasury may provide for 
greater terms upon publication of guidance.  
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Loan Forgiveness.  The Initial LF is the lesser of the Maximum Loan Amount or the costs incurred 

and expended pursuant to the following:  

 

1. Eligible Costs (as set forth in Appendix A), 60%4 of which must be attributable to Payroll 

Costs; 

 

2. Expense Period.  

a. Payroll Costs. Either: 

i. Payroll Covered Period: Expended5 during the 24-week6 period 

commencing on the date PPP funds are received; 

OR 

ii. Alternative Payroll Covered Period:7 

A. Expended8 during the 24-week period commencing on the date of the 

payroll period commencing immediately after PPP funds are received;  

b. Non-Payroll Costs 

i. Expended9 during the 24-week period commencing on the date PPP funds 

are received and paid on or before the next regular billing date (even if the 

next regular gilling date is after the 24-week period); 
 

If you are like the tens of thousands of other small businesses that have reduced their payroll in 

terms of staff and/or salary during the pandemic, those reductions will negatively impact the 

amount of LF you will receive (“LF Lookback Penalty”).  

 

The LF Lookback Penalty is discussed in Appendix B, but in brief is as follows:  

1. Number of Full-Time Employees: multiply LF times the quotient of (Avg # of FTEs for the 

Payroll Covered Period (or Payroll Alternative Covered Period) divided by (a.) Average 

number of full-time employees between 2/15/2019 and 6/30/2019 or (b.) Average 

                                                           
4 Updated June 4, 2020, via the Flexibility Act. 
5 The May 15, 2020, Paycheck Protection Program loan forgiveness application provided for flexibility in payments 
for costs incurred in the 8-week period from receipt of funds.  Given the extension of the period to 24 weeks, 
Treasury guidance will be necessary to clarify whether expenses incurred during the 24-week period but paid after 
are eligible.  
6 Updated June 4, 2020, via the Flexibility Act. 
7 The May 15, 2020, Paycheck Protection Program loan forgiveness application provided for alternative payroll 
period is likely to survive the Flexibility Act amendment, but Treasury guidance is necessary to confirm.  
8 See footnote 5. 
9 The May 15, 2020, Paycheck Protection Program loan forgiveness application creates an argument that although 
LF eligibility requires payment during the period commencing with the receipt of funds, it no longer requires such 
costs to be incurred after the commencement of such period.  
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number of full-time employees between 1/20/2020 and 2/29/2020 (in the borrower’s 

discretion).  

2. Salary and Wages: for an employee earning salary or wages of $100,000 or less, a 

reduction thereof greater than 25% of the employee’s total wages during the most 

recent full quarter during which the employee was employed prior to the loan 

origination date. 

 

Appendix B also discusses the exemption from the LF Lookback Penalty for rehired employees 

and reinstatement of salary (“Exemptions”).   The Flexibility Act provides important clarifications 

to the definition of Exemptions.  It is recommended that if you have had a reduction in either the 

number of staff or staff salary, you calculate the LF Lookback Penalty and Exemptions to identify 

the reductions in available LF, which in turn will aid in your assessment of whether such funds 

should be returned to the lender or utilized for PPP Eligible Costs pursuant to the PPP loan 

provisions.  

 

Assuming you have expended your loan proceeds in a manner consistent with the LF parameters, 

you are required to submit an application for LF with the loan servicer.  Although each servicer 

may have its own form of application, the following documents are required by the CARES Act:  

 

1. Documentation verifying the number of full-time equivalent employees on payroll and 

pay rates for the periods applicable to (i) LF (Payroll Covered Period or Payroll Alternative 

Covered Period); (ii) LF Lookback Penalty; and (iii) Exemptions including  

a. Payroll tax filings reported to the Internal Revenue Service; and  

b. State income, payroll, and unemployment insurance filings. 

 

2. Documentation including canceled checks, payment receipts, transcripts of accounts, or 

other documents verifying payments on covered mortgage obligations, payments on 

covered lease obligations, and covered utility payments. 

 

3.  A certification from an authorized representative of the Borrower affirming that: 

a. The documentation presented is true and correct; and  

b. The amount for which forgiveness is requested was used to retain employees, 

make interest payments on a covered mortgage obligation, make payments on a 

covered rent obligation, or make covered utility payments. 

 

4. Any other documentation the Administrator deems necessary. 

  

You should submit your application upon completion of the Payroll Covered Period (or Payroll 

Alternative Covered Period), and it is likely the loan servicer will require documentation to be for 

the period ending December 31, 2020.  
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In conclusion, as you disburse each dollar of PPP loan proceeds, build your LF application by 

maintaining accurate and detailed documentation evidencing your incurrence and disbursement 

of Eligible Expenses during the Payroll Covered Period (or Payroll Alternative Covered Period) 

following the origination date of your loan.  By following the above guidance, and contacting our 

Covid-19 Recovery Team with any questions unique to your circumstances, you will be able to 

maximize the eligibility of your expenses for Loan Forgiveness. 

 

Disclaimer.  This article and appendices (“Article”) are for general information purposes only, and 

is not intended as legal advice.  You should not act based upon the information contained herein 

without consulting an attorney. Neither the Article nor the email communicating same, create 

an attorney-client relationship between Winne Banta Basralian & Kahn, P.C. (“the Firm”) or any 

of its attorneys and any recipient. An attorney-client relationship can be established only by 

specific agreement with the Firm.   

  



5 
 

Appendix A 

Eligible Costs 
 

 Payroll Costs 
o For other than a Sole Proprietor or Independent Contractor, the sum of   

 Salary, wage, commission or similar compensation (up to $100,000 per full time 
employee (minimum of 60%10 of Maximum Loan Amount);  

 Payment of cash or equivalent; 
 Cash Tips or the equivalent (based on employer records of past tips or, in the absence of such 

records, a reasonable, good-faith employer estimate of such tips); 
 Payment for vacation; 
 Payment for parental, family, medical, or sick leave; 
 Allowance for dismissal or separation; 
 Payment for the provision of employee benefits consisting of group health care coverage, 

including insurance premiums, and retirement;  
 Payment of state and local taxes assessed on compensation of employees (Payroll Costs are 

calculated on a gross basis without regard to federal taxes imposed or withheld such as 
employee’s and employer’s share of Federal Insurance Contributions Act (FICA) and income 
taxes required to be withheld from employees so Payroll Costs are not reduced by taxes 
imposed on an employee and required to be withheld by the employer, but payroll costs do 
not include the employer’s share of payroll tax); and 

 Exclusions set forth below. 
  
OR 
 

o For a Sole Proprietor or independent Contractor Applicant, the sum of  
 Payments of any compensation that is wage, commission, income, or net earnings from self-

employment, or similar compensation and that is in an amount that is not more than $100,000 
in 1 year, as prorated for the covered period; and 

 Exclusions set forth below. 
 

o Exclusions from Payroll Costs: 
 Qualified sick and family leave wages for which a credit is allowed under sections 7001 and 

7003 of the Families First Coronavirus Response Act (Public Law 116-127);. 
 Compensation to independent contractors; 
 Annual employee salary compensation in excess of $100,000; 
 Compensation to employees whose principal place of residence is outside the USA; and 
 Federal employment taxes imposed or withheld between February 15, 2020 and June 30, 

2020, including the employee’s and employer’s share of FICA (Federal Insurance 
Contributions Act) and Railroad Retirement Act taxes, and income taxes required to be 
withheld from employees.  

 

 Non-Payroll Costs: 
o Interest on mortgage obligations originated prior to 2/15/20 (excluding principal & prepayment of 

principal);  
o Interest on any other debt obligations incurred before 2/15/20. 
o Rent (Lease Agreement in place prior to 2/15/20); and  
o Utilities for which service began prior to 2/15/20. 

                                                           
10 Updated June 4, 2020, via the Flexibility Act. 
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Appendix B 

Loan Forgiveness Lookback Penalty11 
 

How will Loan Forgiveness be impacted by reductions in full-time equivalent (FTE) and reductions in 
salary? 
 

Initial Loan Forgiveness (LF) will be adjusted by the following: 

 

1. Reduction in FTEs: 
 

a. LF        *           (Avg # of FTEs between 2/15/20 – 12/31/20) 
                                                (Avg # of FTEs between 2/15/19 – 6/30/19 

 

 

OR          (in the Borrower’s discretion) 

 

 

b. LF        *         (Avg # of FTEs between 2/15/20 – 12/31/20) 
                                              (Avg # of FTEs between 1/1/20 – 2/29/20 

 

 

Exemption for Employee Availability: 

In calculating “Avg # of FTEs between 2/15/20 and 12/31/20”, borrowers shall exclude 
FTE reductions12 reflective of the following for which the borrower is able to document in 

writing:   
a. An inability to rehire FTE reductions of individuals employed on or before 

February 15, 2020;  
b. An inability to hire similarly qualified employees on or before December 31, 2020; 

or 
c. An inability to return to the same level of business activity as such business was 

operating at prior to February 15, 2020. 
 

2. Reduction in Salary: 

a.  LF is reduced by the amount of the reduction in wages paid to each employee who, during 
any  single pay period during 2019, did not receive annual wages or salary greater than 
$100k, if such reduction in wages is greater than 25% during the 8-week period as compared to 
the quarter immediately prior to the 8-week period. 

 
b. The LF reduction calculated in 2(a) above shall not apply to an employee whose salary was 
reduced during the period of 2/15/20 – 4/26/20 relative to his or her salary on 2/15/20 if such 
reduction is eliminated by 12/31/20.13  

                                                           
11 Non-seasonal employers. 
12 Ambiguity created by the May 15, 2020 Loan forgiveness application (PPP Schedule A Worksheet, Table 1) and 
the Flexibility Act requires Treasury guidance as to whether FTE’s earning in excess of $100,000 annually are 
excluded from the FTE reduction Exemption. 
13 Updated June 4, 2020, via the Flexibility Act. 
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